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AGREEMENT FOR THE PROVISIONAL SETTLEMENT OF CERTAIN INSURANCE CLAIMS ARISING FROM THE LOSS OF [ insert details ]

MADE ON THIS ____ DAY OF [ insert month ]  [ insert year ]

BETWEEN:

(1) [ Reinsured / cedent  ], a company registered in [ country ] whose registered office is at [ insert address ] ("insert definition")

(2) THE REINSURERS SUBSCRIBING TO THE HAR REINSURANCE WITH UNIQUE MARKET REFERENCE [                     ] (together the "HAR Reinsurers")

(3) THE REINSURERS SUBSCRIBING TO THE WAR RISKS REINSURANCE WITH UNIQUE MARKET REFERENCE [                           ] (together the "War Risks Reinsurers")

Together, the "Parties".

WHEREAS:

A. [ Reinsured ] is the sole insurer, under a policy of Airline Hull (Including Spares) All Risks & Liabilities Insurance with number [             ] and for the period [           ] to [               ], for [ insert name of Original Insured ] (the "HAR Insurance").

B. The HAR Insurance is reinsured by the HAR Reinsurers under a policy of Airline Hull (Including Spares) All Risks & Liabilities Insurance with Unique Market Reference [            ] and for the period [            ] to [            ] (the "HAR Reinsurance"). 

C. [ Reinsured ] has a [   ]% retention of the risk under the HAR Insurance.  

D. [ Reinsured ] is the sole insurer, under a policy of Airline Hull (Including Spares) War & Allied Perils Insurance with number [            ] and for the period [         ] to [             ], for  [ insert name of Original Insured ] (the "War Risks Insurance").

E. The War Risks Insurance is reinsured by the War Risks Reinsurers under a policy of Airline Hull (Including Spares) War & Allied Perils Reinsurance with Unique Market Reference [                 ] and for the period [              ] to [              ] (the "War Risks Reinsurance").

F. [ Reinsured ]  has a [  ]% retention of the risk under the War Risks Reinsurance.

G. The HAR Insurance and the HAR Reinsurance shall be collectively referred to herein as the "HAR Policies".  

H. The War Risks Insurance and the War Risks Reinsurance shall be collectively referred to herein as the "War Policies".

I. The HAR Policies and the War Policies, subject to their terms, insured, inter alia, the hull of an [ type of aircraft ] with registration mark [      ] and manufacturer serial number [      ] (the "Aircraft") which expression shall include for the purposes of this Agreement the engines and all other parts and components comprising the Aircraft except for [ specify as appropriate and leased engines, parts or components which are the subject of separate insurance arrangements ].

J. The HAR Policies are made subject to the war, hi-jacking and other perils exclusion clause (aviation) AVN48B.

K. The War Policies, subject to their terms, insure, inter alia, the hull of the Aircraft against certain of the risks excluded from cover under the HAR Policies by the clause mentioned in recital J.

L. On [ date ], the Aircraft took off from [          ] bound for [            ] as flight [         ] and was destroyed as the result of an as yet unknown cause whilst flying over [            ] (the "Casualty Event").

M. It is to be noted that [ the Original Insured ] has entered into certain lease and/or finance contracts with [ insert lessor(s) ].  Such contracts were noted and agreed by [ Original Insured ], HAR Reinsurers and War Risks Reinsurers in the form of an Airline Finance/Lease Contract Endorsement AVN67B to the HAR Policies and the War Policies.  

N. The Parties have agreed that by reason of the Casualty Event the Aircraft is a total loss and that, subject to the terms of various release agreements, certain claims are validly payable under the HAR Policies or under the War Policies to the Policyholders (as defined herein).  However, it has not been resolved on a final basis whether, by reason of clause AVN48B, such claims are properly payable under the HAR Policies or under the War Policies.

O. In light of the Aircraft having been declared a total loss, there is no deductible applicable to such payments under the HAR Policies or under the War Policies.

P. Each of the HAR Policies and the War Policies incorporate the 50:50 provisional claims settlement clause AVS103A ("AVS103A").

Q. Accordingly, the Parties have agreed to settle certain claims of the Policyholders (as defined herein) arising out of the Casualty Event on a final basis funded (as amongst each other) on a provisional basis pursuant to the terms of AVS103A and subject to the terms of this Agreement.  Accordingly, in consideration of the mutual covenants contained in this Agreement:



NOW IT IS HEREBY AGREED THAT:

Definitions:
"The Policyholders" means persons (including, if applicable, the Loss Payee) insured under the HAR Insurance and the War Risks Insurance whom are entitled to claim monies derived from the Advances to be made under this Agreement.

"The Advances" means the monies advanced or to be advanced by the Parties to the Policyholders as provided in clauses 4 and 5 of this Agreement.

A "Final Allocation" means a determination by agreement of the HAR Reinsurers and the War Risks Reinsurers or the final award of an arbitrator made pursuant to clause 7 as to whether the Advances are properly payable under the HAR Policies or under the War Policies.

"The Loss Payee" means for the purposes of this Agreement [ insert identity ].

The "date of this Agreement" means for the purposes of clause 7 the date either:
the date when this Agreement has been signed both by (or on behalf of both) [ insert leading HAR Reinsurer ] and by [ insert leading War Reinsurer ]; or 
[ insert date ], whichever is the earlier.
Save that where both signatures in clause 1.5.1 above are not obtained (and for the avoidance of doubt, both signatures can be obtained subsequent to the date set out in clause 1.5.2), this Agreement shall not enter into force.


Interpretation
In this Agreement:
Where reference is made to clauses, this means clauses of this Agreement save where reference is made to AVS103A.
Where reference is made to the Parties this means the parties to this Agreement.

Clause headings are for convenience of reference only.


Incorporation 
The provisions of AVS103A and of this Agreement apply to the Parties as parties to this Agreement and also to the extent necessary to give effect to the provisions of this Agreement, as between the insurers and/or reinsurers subscribing to each of the individual HAR Policies and War Policies.


Applicable claims
AVS103A and this Agreement do not apply to any claims arising out of the Casualty Event in respect of which cover is potentially available under the HAR Policies and/or the War Policies save as is set out in this Agreement or unless further agreed by the Parties.

AVS103A and this Agreement apply to the following hull claims arising out of the Casualty Event for which hull cover is potentially available under both the HAR Policies and the War Policies: 
The sum insured for the Aircraft in the amount of [ insert amount ] pursuant to the Agreed Value under the HAR Policies and the War Policies; 
Fees and expenses incurred by [ adjusters ] and approved by both the HAR Reinsurers and by the War Risks Reinsurers in respect of their normal surveying activities relating to the Casualty Event; and
Any valid and agreed AVN76 claims as referred to in the HAR Policies and the War Policies, subject to the sub-limit of [ insert lower amount as appropriate ] contained therein.
The sum of [ insert amount ] (after deduction of the applicable US$[         ] deductible under the HAR Policies) pursuant to the In Flight Entertainment System cover under the HAR Policies and the War Policies;
The sum of [ insert amount ] (after deduction of the applicable US$[         ] deductible under the HAR Policies) pursuant to the Flight Spares Kit cover under the HAR Policies and the War Policies; and
Any valid claims relating to Buyer Furnished Equipment as referred to in the HAR Policies and the War Policies.


The Advances
With respect to the sums particularised in clause 4 above and subject to such further terms of release as may be agreed, the Parties hereto, pursuant to this Agreement, shall each advance or have advanced 50% of their respective shares of risk under the HAR Policies and/or the War Policies with the result that:-
[ insert amount ] shall be payable pursuant to each of the HAR Policies and the War Policies for the purposes of clause 4.2.1 above;
[ insert amount ] shall be payable pursuant to each of the HAR Policies and the War Policies for the purposes of clause 4.2.4 above;
[ insert amount ] shall be payable pursuant to each of the HAR Policies and the War Policies for the purposes of clause 4.2.5 above;
A sum or sums to be agreed by the HAR Reinsurers and the War Risks Reinsurers shall be payable in respect of any relevant claim(s) particularised under clause 4.2.2, 4.2.3 and/or 4.2.6, subject always to the applicable limits in the HAR Policies and the War Policies.


Underlying documents
All payments under the HAR Policies and the War Policies made to the Policyholders by reason of or in contemplation of this Agreement shall be evidenced under separate agreements with those Policyholders.  Such agreements shall, inter alia, for the purpose of giving effect to this Agreement: 
Provide that payment shall be made only to the relevant Policyholder(s) and in the amount required pursuant to the HAR Policies and the War Policies;
Provide that payment shall be made under AVS103A and to that extent without prejudice to and without admission of liability or coverage under each of the HAR Policies and/or the War Policies;
Release the Parties with respect to their liability for the sums which are intended to be paid in accordance with this Agreement;
Provide that the Policyholders and [ Reinsured ] each agree (in addition to any provision of the HAR Policies and the War Policies) to do all things reasonably necessary to procure and to provide such further assurance and assistance to the HAR Reinsurers and/or the War Risks Reinsurers as they or either of them may from time to time reasonably request, to assist such Reinsurers in any and all investigations and in the provision of any and all evidence (including production of documents and access to witnesses and other evidence including any and all salvage of the Aircraft, certificates, licences or other documents relating to the Aircraft and/or the Casualty Event) as relates to the Casualty Event and the cause thereof, and otherwise to do all things reasonably necessary on request for the benefit of the HAR Reinsurers and the War Risks Reinsurers respectively to assist any such Reinsurers for the purposes of their availing of their legal rights and remedies under this Agreement.  


Final Allocation
The HAR Reinsurers and the War Risks Reinsurers shall each use best endeavours, consistent with the availability to them of evidence relating to the cause of the Casualty Event, to meet from time to time and in any event within [  ] months and then again not later than within [  ] months of the date of this Agreement to consider and if possible and/or necessary to agree (a) any further sums payable under the HAR Policies and/or under the War Policies pursuant to AVS103A and/or (b) a Final Allocation.  The HAR Reinsurers and the War Risks Reinsurers may adjourn such discussions and hold any further meetings as they consider appropriate.

For the avoidance of doubt and notwithstanding clauses 4 and 5 above, nothing in this Agreement shall prevent the Parties from making such further payments to the Policyholders, in addition to the Advances in clauses 4 and 5 above, as they consider appropriate in the circumstances where liability under the HAR Policies and/or under the War Policies has not been resolved on a final basis such that the payments are agreed to be subject to AVS103A.  Such payments may be agreed within a meeting convened under clause 7.1 and may be made subject to the provisions of this Agreement by way of an Addendum.

In the event that the HAR Reinsurers and the War Risks Reinsurers do not, within [  ] months of the date of this Agreement, or such further period as is agreed upon, resolve amicably upon a Final Allocation of the sums payable hereunder as between the HAR Policies and the War Policies or either of them, the HAR Reinsurers and the War Risks Reinsurers acknowledge and agree that the provisions of AVS103A apply between them and that a decision over such final allocation falls to be made by exclusive reference to a London arbitration and in accordance with the terms of this Agreement.  Accordingly, absent further agreement between them within [  ] months of the date of this Agreement (which for the avoidance of doubt, may include an agreement to extend the period of [  ] months for a further agreed period, and for this to occur on as many occasions as necessary, to allow for an amicable resolution upon a Final Allocation of the sums payable to be made, without the referral to arbitration being required), each of the HAR Reinsurers and the War Risks Reinsurers agree that they shall be entitled on notice to refer the matter and, if agreed by such Reinsurers, any ancillary matters, as issues in a dispute, to be determined by arbitration as to whether the sums payable hereunder are ultimately due pursuant to the HAR Policies or the War Policies.  The arbitration tribunal shall consist of a sole arbitrator agreed upon by the HAR Reinsurers and the War Risks Reinsurers and, failing such agreement, shall be a person nominated by the chairman for the time being of the Bar Council of England and Wales.  The arbitration shall be held in London and shall be conducted in the English language and otherwise in accordance with the statutory provisions for arbitration that are in force for the time being in England and Wales.  No appeal shall be allowed and the HAR Reinsurers and the War Risks Reinsurers hereby waive any rights which may exist to pursue such appeal. 


Agreement to follow
Consistent with the terms of the HAR Policies and the War Policies, [ Reinsured ] agrees to be bound by any agreement made between the HAR Reinsurers and the War Risks Reinsurers as to a Final Allocation (whether agreed prior to, during or after any arbitration including after any award).  [ Reinsured ] further agrees to be bound by any agreement made between the HAR Reinsurers and the War Risks Reinsurers as to the matters in issue in any arbitration and the decision/award of the arbitrator in those matters (including a Final Allocation award and/or an award on any ancillary matters agreed as issues in the arbitration).


Liability for Advances
In the event of an agreement of the Parties made pursuant to clause 7.1 and/or of an award (including for any ancillary matters) made pursuant to an arbitration convened under clause 7.3 above as to a Final Allocation, the HAR Reinsurers or the War Risks Reinsurers, as the case may be, shall promptly discharge their respective liabilities with respect to the Advances and otherwise in accordance with such agreement and/or award.

Save in respect of the provisions of AVS103A, none of the Advances shall amount as between the Parties to any affirmation or acknowledgment of any legal obligation pursuant to the HAR Policies and/or the War Policies and the Parties' respective rights under the HAR Policies and/or the War Policies remain fully reserved.


Interest
[Notwithstanding the provisions of AVS103A, no interest shall accrue and/or be payable to any Party to this Agreement by reference to the Advances and all Parties waive any claim for such interest in any meeting or arbitration concerned with a Final Allocation, save that non-compound interest shall accrue upon the amount of any Final Allocation payment outstanding from 60 (sixty) days after the date such agreement is concluded or final award given, accruing at a rate of 4% per annum above the Bank of England Official Bank Rate at the prevailing time.]


Costs
The HAR Reinsurers and War Risks Reinsurers agree to bear their own legal costs and expenses incurred in negotiating, preparing and executing this Agreement and in any further negotiations and/or meetings required under the HAR Policies and/or the War Policies in respect of the amounts payable thereunder.  In the event of an arbitration, the costs of such arbitration shall be awarded and form part of the final award.


Several Liability
In accordance with the position under the terms of the HAR Reinsurance and of the War Risks Reinsurance, the rights and obligations of each of the HAR Reinsurers and of the War Risks Reinsurers under this Agreement are several and not joint.

The payment obligations hereunder to the Policyholders shall not extend the individual liability of each of the HAR Reinsurers or the War Risks Reinsurers beyond that which prevails under or by reason of the HAR Reinsurance or the War Risks Reinsurance.  Accordingly, in terms of the Advances such obligations are limited in amount to such proportion of the liability of the HAR Reinsurance or as the case may be of the War Risks Reinsurance as equates to the extent of the individual subscription of each reinsurer to the HAR Reinsurance and to the War Risks Reinsurance respectively.


Liability to the Policyholders
For the avoidance of doubt, nothing shall alter, affect or prejudice the terms of the HAR Policies and/or the War Policies so far as the Policyholders are concerned.  As between the Parties, save to the extent expressly provided in this Agreement, nothing shall alter, affect or prejudice the terms of the HAR Policies and/or the War Policies.  As between the Parties, it is acknowledged and agreed that this Agreement shall have precedence in the event of any conflict between this Agreement and the provisions of AVS103A, or between this Agreement and any of the HAR Policies or the War Risks Policies, to the extent of such conflict.


Additional payments
Notwithstanding clause 4.1, nothing in this Agreement shall prevent the Parties from making such further payments to the Policyholders, in addition to the Advances, but which fall outside of the provisions of AVS103A and the scope of this Agreement, as they consider appropriate in the circumstances where liability under the HAR Policies or under the War Policies has not been resolved on a final basis (the “Additional Payments”).

Any and all Additional Payments will, unless confirmed by notice in writing to the contrary (made by the Party making the payment), be treated as paid without prejudice to coverage under the HAR Policies or the War Policies as the case may be.  Without detracting from the generality of the foregoing, the Parties waive any entitlement to refer to or rely upon the fact of any Additional Payment for the purposes of the determination of a Final Allocation, by agreement or by an arbitration contemplated under clause 7, or other right or obligation pursuant to this Agreement.

The Parties agree that such Additional Payments which are outside the scope of AVS103A and this Agreement, shall not therefore be subject to the provisions of this Agreement (in particular clauses 7, 9 and 10).

The Parties agree that they will procure from the Policyholders an agreement that any Additional Payment shall be without prejudice to the question or issue of coverage under each of the HAR Policies or the War Policies as the case may be unless or until a Final Allocation has been determined by agreement or by the arbitration contemplated by clause 7.
Confidentiality
[ Reinsured ] acknowledges that the arrangements evidenced by this Agreement are considered by the HAR and War Risks Reinsurers as confidential information.  Accordingly, [ Reinsured ] agrees to treat such information as confidential and shall not without the prior written consent of HAR Reinsurers and War Risks Reinsurers disclose this Agreement or such information to any person except as necessary to its professional advisers or as may be required by applicable law.  In connection with any such disclosure, [ Reinsured ] shall request and use reasonable endeavours to obtain confidential treatment of such information.


Notices/Service
All notices or other communications shall be made in the English language.
Any notice to be given to the HAR Reinsurers shall be addressed as follows
	To:		[ Leading HAR Reinsurer  ]

	With copy to:	[ nominated solicitor for HAR Reinsurers ] 

Any notice to be given to the War Risks Reinsurers shall be addressed as follows:
	To:		[ Leading War Risks Reinsurer  ]

	With copy to:	[ nominated solicitor for War Risks Reinsurers ] 

Any such notice shall be sufficiently given if sent by email to the above addresses with confirmation sent in paper copy by first class post or by hand delivery and shall be deemed received 3 days later if sent by first class prepaid postage or registered airmail or, if hand delivered, at the time of delivery provided in either event that this shall be during business hours at the addressee's office and, if not, at the start of business on the next day on which the addressee is open for business.

Any reference to arbitration and any legal proceedings under this Agreement may be served on the HAR Reinsurers or the War Risks Reinsurers by service on their above named solicitors.


Entire Agreement
This Agreement is the sole and entire agreement between the Parties in relation to the foregoing matters and is therefore agreed to supersede all previous discussions, correspondence, agreements and understandings in relation to such matters.  The Parties acknowledge that there have been no representations, warranties, promises, guarantees or agreements, express or implied, except as set forth in this Agreement.


Assignments
This Agreement is binding upon and enures for the benefit of the Parties and their respective successors and permitted assignees.

No Party may assign any of its rights or obligations under this Agreement without the prior written consent of the other Parties.


Counterparts
This Agreement may be executed by the Parties in separate counterparts, each of which when so executed and delivered shall be an original and all such counterparts shall together constitute one and the same Agreement.


Representations
	Each party to this Agreement represents to the others that as at the date of this Agreement:
Power of authority: it has the power to enter into and perform, and has taken all necessary corporate and regulatory action to authorise the entry into this Agreement by the persons signing on its behalf and performance of this Agreement and the transactions contemplated by it;

Legal validity: this Agreement has been duly authorised, executed and delivered by it and constitutes a legal, valid and binding obligation of it, enforceable in accordance with the terms of this Agreement;

No conflict: the entry into and performance of, and the transactions contemplated by, this Agreement do not and will not conflict in any material respect with (i) any laws or regulations binding on it, (ii) its constitutional documents or (iii) any document which is binding upon it or any of its assets;

Authorisation: so far as concerns its obligations, all authorisations, consents, registrations and notifications required by it under applicable laws in connection with the entry into, performance, validity and enforceability of, this Agreement by it have been unconditionally obtained or effected (as appropriate) and are in full force and effect.


Law and Jurisdiction
The determination by agreement or by arbitration of a Final Allocation and/or of any ancillary matters shall be made under the laws of [England and Wales] notwithstanding any other laws being expressed to apply to any of the HAR Policies or War Risks Policies.

This Agreement shall be governed by English law and the English Courts shall have exclusive jurisdiction to decide any disputes related to this Agreement save as expressly provided otherwise in this Agreement.
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Signed by				)
Duly authorised for and on behalf of	)
[ Reinsured ]

Sign here:_______________________________________
Authorised Signatory
Print name:______________________________________
Date:___________________________________________



In the presence of:
Witness
Name:		____________________________
Address:	____________________________
		____________________________
		____________________________
Occupation:	____________________________
Date:		____________________________




Signed by				)
Duly authorised for and on behalf of	)
Reinsurers subscribing to the HAR reinsurance with Unique Market Reference [              ]

Sign here:_______________________________________
Authorised Signatory
Print name:______________________________________
Date:___________________________________________



In the presence of:
Witness
Name:		____________________________
Address:	____________________________
		____________________________
		____________________________
Occupation:	____________________________
Date:		____________________________





Signed by				)
Duly authorised for and on behalf of	)
Reinsurers subscribing to the War Risks reinsurance with Unique Market Reference [              ]

Sign here:_______________________________________
Authorised Signatory
Print name:______________________________________
Date:___________________________________________



In the presence of:
Witness
Name:		____________________________
Address:	____________________________
		____________________________
		____________________________
Occupation:	____________________________
Date:		____________________________
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