
LOF Default Agreement LMA 5654A 
Accompanying Guidance

The LOF Default Agreement supplements LOF and may evolve as LOF itself is revised from time to time. Both are founded on the principle of Utmost Good Faith. 


Why does the LOF Default Agreement have a preface and is it contractually binding?
The Preface is unusual in an LMA wording as context is not generally incorporated as part of the wording. In this case it was felt it would be useful for the parties to be reminded of the purposes of LOF as it was recognised that some of this information is not readily available to a user. It is therefore an explanatory part of the LOF Default Agreement but does not contain the working parts of the LOF Default Agreement. It is included as an aid to users of the LOF Default Agreement.


What contracts should the LOF Default Agreement be used with?
The LOF Default Agreement is appropriate for use on all hull policies (although some contracts used outside the London market such as the Nordic Marine Insurance Plan may have their own similar notiﬁcation clauses so it may need to be modiﬁed for such policies).


Who should use the LOF Default Agreement?
The Master and / or Owners when non-standard towage is required. The LOF Default Agreement has been drafted so that it does not interfere with the Master’s duty to ensure the safety of the vessel.

What situation triggers the default option? 
When time is of the essence in responding to a casualty and where lives or property is at risk and to minimise or prevent damage to the environment. 


What is the difference between Clause 1 and Clause 3?
These clauses deal with different circumstances. Clause 1 applies where the vessel is in the reasonable opinion of the Master and / or Owners in a situation of danger or potential danger requiring immediate Salvage Assistance to preserve life and/or the vessel and/or any property on board, or to minimise or prevent damage to the environment. In such a situation, it is expected that the Master and/ or Owners should proceed without any delay to using LOF as the default contract and it therefore does not have a 48-hour period built in for the parties to discuss an appropriate contract.

Clause 3 should be used when immediate salvage assistance is not required and the parties have time to consider the contract best suited to the circumstances. This includes up to 48 hours to agree an appropriate contract for use in the particular circumstances.  


Does the 48-hour period in Clause 3 prevent use of LOF?
No; if the situation deteriorates such that the vessel requires immediate Salvage Assistance, Clause 1 should be applied. The 48-hour period gives structure and does not delay decisions – it encourages dialogue. Further, if no agreement has been reached as to the appropriate contract using best endeavours after 48 hours, Owners can proceed to contract on the terms they consider best and those may be LOF.

What happens if the Owner cannot contact the Leader?
Under Clause 1 the Owner can and should in any event proceed with LOF immediately.
Under Clause 3 if the Owner has not in good faith been able to contact the Leader, they can proceed as considered appropriate after 48 hours. There is no obligation to await any decision or acknowledgment of the notification from the Leader.


Does the notiﬁcation only need to be given to the underwriting party identiﬁed in the LOF Default Agreement or should it be given to all interested Underwriters?
Just the Underwriter(s) identiﬁed in the LOF Default Agreement and at the Owner’s option, this can be copied to the broker.


What if the notiﬁcation provision is not completed to include insurer details?
Ultimately that is an issue for the Leader as once the Owner has sought to notify the Insurer but has been unable to due to the absence of contact details in the LOF Default Agreement, the 48-hour notification period continues to run. However, it is in the interests of all parties to ensure the details are ﬁlled in and dialogue takes place.


The notiﬁcation and discussion between Assured and Insurers happens today anyway so why the need for the LOF Default Agreement?
The LOF Default Agreement clariﬁes the position. It does not change LOF or the position between Owners and Insurers who are already co-operating, but it assists Owners and Insurers who have not had that relationship in the past.


Does the LOF Default Agreement provide an opportunity for Insurers to control the choice of contract and claims handling?
No, it does the opposite. It provides assurance to owners that underwriters agree and support LOF as the appropriate contract where immediate salvage assistance is required and allows Owners to proceed with their own choice of contract in other circumstances after 48 hours provided they are acting in good faith.


Will the Arbitration provisions allow Insurers to claw back monies paid to Salvors?
Any arbitration award in favour of Insurers will not allow Insurers to seek money back from salvors as Insurers do not have a contract with the Salvors. This process will not have any impact on any salvage settlement or award to the Salvors. It will also not allow Insurers to seek reimbursement from Salvors of any sum drawn down under security that they have provided. 

Very few disputes are anticipated under the LOF Default Agreement as although arbitration can be commenced under the LOF Default Agreement, it cannot be pursued until after there is a settlement/ LOF award between Owners and Salvors. At that stage, if the insurers wish to proceed against the Owners, they will have a very high hurdle to overcome to establish that Owners were unreasonable and not acting in good faith. 


Does the LOF Default Agreement permit Insurers to question retrospectively the Owner’s decision on choice of contract as that risk will discourage take up of LOF?
This is theoretically possible, but the LOF Default Agreement is designed to give certainty to Owners so that their decision will not be questioned. The LOF Default Agreement has a contractual provision specifying LOF as the default contract and additionally encourages discourse between the parties so agreement may be reached between them.
Will the LOF Default Agreement prevent provision of security to Salvors until any dispute is resolved between Owners and Insurers?
No; security will need to be provided as usual and can be drawn down in the event of failure to pay. The LOF Default Agreement makes this clear.


Does the LOF Default Agreement prevent Insurers from running defences to a claim?
No; it does not prevent Insurers from reserving their position as to any policy defences not dealt with in the LOF Default Agreement 


Will the LOF Default Agreement mean that the broker will not be involved in salvage situations?
No; the notiﬁcation provision requires the broker to be copied. In any event Owners should involve their brokers at the same time as they notify Insurers. The LOF Default Agreement is drafted to encourage earlier communication between Owners and Insurers, not to interfere with the duties of the broker as agent of Owners.


Why is ARIAS arbitration speciﬁed?
This is intended to differentiate between the LOF Default Agreement which is a provision in the insurance contract between Owners and Insurers and the LOF contract between Owners and Salvors.

ARIAS arbitration rules allow the parties to agree any arbitrator they consider appropriate to decide the dispute (the LOF Default Agreement does not limit parties to the arbitrators published on the ARIAS web-site). While very few disputes are anticipated from the use of the LOF Default Agreement, the use of ARIAS will give more opportunities to use qualiﬁed salvage KCs or solicitors who are not on the LOF panel.


Will the inclusion of an arbitration process lead to claims disputes?
No. In the unlikely event of a dispute, then arbitration should assist in resolving it. 


Can an alternative dispute mechanism to ARIAS or alternative law (ie not English law) be used?
It is of course open to Owners and Insurers to specify a different dispute mechanism (for instance whatever dispute mechanism is used in the main part of the insurance contract such as English High Court). They are also free to specify a law other than English law. The LOF Default Agreement will still be effective. 
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