[bookmark: _GoBack]CONFIDENTIALITY AGREEMENT

THIS CONFIDENTIALITY AGREEMENT is made on the     day of  XXXXX    201XX.
BETWEEN:
(1)	[Insert Insured name and address] (“Insured”); and
(2)	[Insert Details of Insurer(s) If a subscription risk, either list out all participating Insurers  by way of a schedule to the agreement (and say here, “insurers subscribing to [enter policy details] and as listed in Schedule 1 to this Agreement (together, “Insurers”)”] (“Insurers”) 
together “the Parties”, and each a “Party”.
BACKGROUND
In respect of the Notification, the Insured agrees to disclose to Insurers certain confidential information, in accordance with the terms of this Agreement. 
AGREED TERMS
DEFINITIONS:
For the purposes of this Agreement, the following expressions have the following meanings:
“Authorised Persons” means Insurers’ employees, officers, directors, parent or affiliated companies, service companies, peer reviewers, auditors, professional advisors (including, but not limited to, lawyers, accountants and auditors) and reinsurers in order to discharge their professional obligations to Insurers
“Confidential Information” means information disclosed by or on behalf of the Insured (including by the Insured’s broker, or by the officers, employees, agents and professional advisers of either the broker or the Insured or any of their subsidiaries or associated companies) to Insurers after the date of this Agreement and which:
a) is not generally known to the public; and 

b) derives economic value, actual or potential from not being generally known or has a character such that the Insured has a legitimate interest in maintaining its secrecy; and

c) relates to the services, business, clients, personnel or commercial activities of the Insured,
but Confidential Information excludes information which:
a) is already or becomes publicly available (other than as a result of a breach of this Agreement by Insurers); or

b) was available to Insurers on a non-confidential basis prior to disclosure by the Insured; or

c) was, is, or becomes available to Insurers on a non-confidential basis from a person who, to Insurers’ knowledge, is not bound by a confidentiality agreement with the Insured or otherwise prohibited from disclosing the information to Insurers; or 

d) was lawfully in the possession of Insurers before the information was disclosed to them by the Insured;

e) the parties agree in writing is not confidential or may be disclosed; or

f) is or has been developed independently by or for Insurers and without reliance upon the information disclosed by the Insured hereunder. 
“Purpose” means the purpose(s) for which Insurers wish to receive the Confidential Information, which is to: 
a) evaluate, consider and/or take advice on the Notification (including, but not limited to, circumstances where the Insured and Insurers might have a common interest in the defence and/or resolution of a third party claim); and/or

b) evaluate, consider and/or take advice on the application of policy terms and conditions in order to determine the extent to which cover under the policy (or policies) to which the Notification has been made is available and/or to exercise any rights Insurers may have under or in relation to the policy (or policies) in question; and/or

c) liaise with the Insured’s broker, in its capacity as agent for the Insured, as appropriate; and/or

d) comply with any obligations owed to reinsurers; and/or

e) comply with administrative, accounting and/or regulatory requirements; and/or

f) refer to and/or rely upon the Confidential Information (if relevant) in the context of any dispute which might arise between Insurers and either (i) the Insured or (ii) reinsurers.

“Notification” means the claim/circumstance/loss notified to Insurers on [enter date], under policy/policies [enter policy number(s)] concerning [insert short description of claim/loss].




DUTY OF CONFIDENTIALITY:
1.  Insurers agree:
a) to use the Confidential Information only in connection with the Purpose, and not to disclose the Confidential Information (except as provided by clause 2 of this Agreement) without the prior written consent of the Insured (which is not to be unreasonably withheld);

b) to treat the Confidential Information as being strictly private and confidential and to take all reasonable precautions to maintain its status as such;

c) to treat the Confidential Information at all times in accordance with the Data Protection Act 1998 (the “DPA”) or other applicable data protection legislation; 

d) not to copy, reproduce or distribute, in whole or part, Confidential Information, save only for the purposes of supplying Confidential Information to Authorised Persons in accordance with clause (2) below, save that this restriction shall not operate to prevent the copying of Confidential Information held on a computer system, word processor or other device capable of containing Confidential Information where such copying occurs in the usual course of back-ups or archiving of that computer system, word processor or other device capable of containing Confidential Information or which is otherwise not readily and reasonably retrievable;

e) to notify any Authorised Persons to whom any Confidential Information is disclosed by Insurers of the terms of this Agreement prior to the disclosure of any Confidential Information to them and to request that they observe the provisions of this Agreement as if they were themselves parties to it and subject to the same obligations as Insurers;
2.  Notwithstanding the above, Insurers may disclose the Confidential Information:
a) in connection with the Purpose (but for no other purpose) to Authorised Persons, provided that Insurers first request that any such Authorised Person treats the Confidential Information on the same terms as set out in clause 1 above; and/or

b) to the extent that it is required to be disclosed by law or by a regulatory authority or by any court of competent jurisdiction. In this event, the Insurers shall, to the extent permitted by law, give the Insured reasonable notice of its intent to disclose  the Confidential Information and shall give the Insured reasonable assistance in protecting the confidentiality of the Confidential Information”. 

c) If the Insured so requests in writing, Insurers shall return to the Insured or use its reasonable efforts to destroy or permanently erase that part of each document in any form that has been provided to, or prepared by Insurers and which contains Confidential Information, but (i) it is acknowledged that it may not be possible to retrieve, or to destroy or permanently erase, Confidential Information held in Insurers archival IT systems and (ii) Insurers shall be entitled to retain Confidential Information in its correspondence files and other working papers to the extent reasonably necessary to meet the requirements of Insurers’ professional indemnity insurance arrangements and any applicable legal or regulatory obligations, but the provisions of this Agreement shall continue to apply to any Confidential Information so retained.
REQUESTS FOR DISCLOSURE
3. Insurers agree to make any requests for Confidential Information only through the Insured’s broker and/or lawyers appointed by the Insured, and, save with the Insured’s prior consent, not to approach directly or indirectly any person currently employed by the Insured or any of its subsidiaries or associated companies in connection with any request for Confidential Information and not otherwise to initiate discussions with any such employee in connection with any Confidential Information.
RESERVATION OF RIGHTS AND ACKNOWLEDGMENT 
4. The Parties hereby acknowledge that:
a) any Confidential Information disclosed by the Insured pursuant to this Agreement is given in confidence and shall remain the property of the Insured;
 
b) the obligations under this Agreement are in addition to any other obligations which Insurers may have under statute, common law or otherwise;

c) the provisions of this Agreement are without prejudice to any right or remedy which Insurers may have in connection with the use or disclosure of the Confidential Information; 

d) damages may not be an adequate remedy for any breach of this Agreement and that the Insured shall (without prejudice to any other rights or remedies it may have) be entitled to seek the granting of equitable relief (including injunctive relief) concerning any actual or threatened breach of this Agreement.
WARRANTY
5. The Insured warrants that it has the right to disclose its Confidential Information to Insurers and to authorise Insurers to use such Confidential Information in connection with the Purpose. 
TERM AND TERMINATION
6. This Agreement shall commence on the date when it has been signed by the Parties and shall terminate automatically on the earlier of:
a) the expiry of a period of three years from the date of this Agreement, provided that if a formal agreement relating to the Purpose is subsequently entered into between the parties, the terms in the subsequent formal agreement (if any) relating to the confidentiality and restrictions on the use or disclosure of the Confidential Information shall, to the extent inconsistent with the terms of this Agreement, prevail over the terms of this Agreement during the term of this Agreement. Termination of this Agreement shall not affect any rights arising or obligations incurred prior to termination; or

b) the date of mutual agreement by the Parties. 
ENTIRE AGREEMENT
7. This Agreement constitutes the entire agreement between the Parties and supersedes and extinguishes all previous drafts, agreements and understandings between them, whether oral or written, in respect of the subject matter of this Agreement.  
8. Each Party acknowledges that it has not entered into this Agreement in reliance (whether wholly or partly) on, and shall have no remedies in respect of, any representation, undertaking or warranty made by or on behalf of any other Party (whether orally or in writing) other than as expressly set out in this Agreement.
SEVERABILITY
9. The provisions of this Agreement shall be considered severable, and in the event that any provision is held to be invalid or unenforceable, the Parties intend that the remaining provisions will remain in full force and effect.
MODIFICATIONS
10. No variation of this Agreement shall be effective unless it is in writing and signed by the Parties. 
11. No Party may assign any of its obligations or any benefits created by or arising under this Agreement without the prior written consent of the other Party, such consent not to be unreasonably withheld.  
THIRD PARTIES
12. No person other than a Party may enforce this Agreement by virtue of the Contracts (Rights of Third Parties) Act 1999 or similar legislation.
GOVERNING LAW AND JURISDICTION
13. The terms of this agreement shall be governed and construed in accordance with the laws of England and Wales and subject to the exclusive jurisdiction of the courts of England and Wales.



………………………………………………….

For and on behalf of the Insured



………………………………………………….

For and on behalf of Insurers
